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This case is before ne based upon a Petition for Assessnent
of Civil Penalty filed by the Secretary (Petitioner) alleging
viol ations by the Gouverneur Talc Co., Inc. (Gouverneur) of
30 CF.R 88 56.3130 and 56.3200. Subsequent to notice, the case
was heard in Watertown, New York, on Decenber 5-7, 1995, and in
Syracuse, New York, on March 26, 1996

The parties filed post hearing briefs on June 7, 1996.
Gouverneur’s reply brief was received on June 24, 1996.

Fi ndi ngs of Fact and D scussi on

| nt r oducti on

The subject surface talc m ne operated by Gouverneur
consists of a series of benches |ocated at various el evations.
Each bench consists of a floor or travelway, and a vertical
highwal | .  In April 1995, the Pioneer Bench was the highest
bench, the 617 was belowit, and the No. 4 was below that. Four
ot her benches were | ocated bel ow the No. 4 bench. The No. 617
and 4 benches were created by a contractor sonetine between the
fall of 1992, and the spring of 1993. In normal m ning
operations, nuck, or |loose material resulting for the blasting



of the highwall, was renoved by a | oader or backhoe.

1. Citation No. 4288343

A. Violation of 30 CF.R 8§ 56.3130

On April 4, 1995, WIlliamL. Korbel, Jr., an MSHA | nspector,
i nspect ed Gouverneur’s operation. At about 7:30 a.m, while
standing on top of the No. 617 bench, he | ooked down at the No. 4
bench, and observed a nunber of |arge | oose pieces of materi al
above where a 996D Caterpillar front-end | oader (“loader”) was
| oadi ng nmuck. Korbel went down to the No. 4 bench. Froma
position about thirty-five to forty feet away fromthe highwall,
he observed a piece of |oose material, (“chunck”) ten feet by
twel ve feet by eight feet, approximately thirty feet above the
fl oor of the bench. Korbel stated the chunck piece was resting
on | oose material, and that the area below the | oose materi al
was, “nearly vertical” (Tr. 24). Korbel indicated that this
chunk was | arger than the bucket of the |oader, and was above
the reach of the |oader.!?

According to Korbel, the highwall of the bench extended
vertically fromthe floor a variable distance of approxi mately
thirty to forty feet, and then extended diagonally a |inear
di stance of approxi mately eighteen feet.

Korbel issued a Section 104(d)(1) citation alleging a
violation of 30 CF. R 8 56.3130 which provides as foll ows:

M ni ng net hods shall be used that will maintain wall,
bank, and slope stability in places where persons work
or travel in performng their assigned tasks. Wen
benching is necessary, the width and hei ght shall be
based on the type of equi pnment used for cleaning of
benches or for scaling or walls, banks, and sl opes.

1. Whether Gouverneur was using “nni ng nethods”
that will maintain wall and sl ope stability

Korbel testified that he observed Mark Tronbl ey digging into
a muck pile with the | oader. According to Korbel, digging into
the nmuck pile with the | oader was not a safe m ning nethod,
because it did not maintain wall stability of the nmuck pile. He
opi ned that this nmethod was exposing Tronbley to the danger of
being injured or killed by falling rock. In this connection,
Petitioner argues that Tronbley was exposed to the danger of

1 The maxi mum reach of the | oader is eighteen feet.
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bei ng crushed by the chunk, |ocated above himon a vertical wall,

and that this piece could not have been controlled by the | oader.
Al t hough Tronbl ey m ght have been exposed to the hazard of

the large chunk in the pile, there is no enpirical evidence that

Gouverneur’s nmethod of renoving material fromthe nuck pile had

any detrinmental effect on the stability of the pile, wall, or

sl ope. Neither party presented any substantial, convincing

evi dence regarding how the term*“stability” is commonly

understood in the mning industry. A D ctionary of M ning,

M neral and Related Terns (1968) (“DMVRT”), defines “stability,”

as pertinent, as follows: “The resistance of a . . . spoil heap

: to sliding, over termng, or collapsing . . . See also,
angle of repose:” . . . “angle of repose” is defined in the DMVRT
as follows: “The maxi num sl ope at which a heap of any | oose or
fragnented solid material will stand without sliding or conme to
rest when poured or dunped in a pile or on a slope.” There is no
evi dence that the muck pile was not at rest. Accordingly, | find

that when cited, the pile was stable.
Kor bel expl ai ned Gouverneur’s mning nmethod as foll ows:

A. Yes. There was nore | oose. This whole
area had started at what we would call an
angl e of repose fromthe cast off of the shot
t hat cascaded down over the sides; had a
pretty good angle. The problens canme when
they started digging in. . . This material
woul d not conme down that easy, and they were
getting fairly vertical heights where they
were mucking. And that was what created the
exposure; because in order to be there and to
clean this, as you' re raising your bucket

| oader your | oader has to cone in underneath
It’s just the way it functions. And that was
bringing the operator into very close
proximty of this |oose, and the proximty

was al nost -- nearly vertical, which is just
a very bad situation (sic.)
(Tr. 27-28).

Korbel did not specifically explain how Gouverneur’s nethod
of mning would not maintain stability of the nuck pile. Nor did
Petitioner adduce any other evidence on this point. | thus
conclude that Petitioner has not established that Gouverneur’s
m ni ng nethod would not maintain stability of the nuck pile or
the wall.

2. The width and hei ght of the bench based on the 996D




| oader used for cleaning of benches or scaling of slopes

I n essence, Petitioner next argues that Gouverneur violated
the second sentence of Section 56.3130 supra which provides as
foll ows: “Wien benching is necessary, the wdth and hei ght shal
be based on the type of equipnment used for cleaning of benches or
for scaling of walls, banks and sl opes.”

a. Scaling of Walls, Banks, and Sl opes

Nei t her party presented any evidence as to whether the
operations at issue constituted “scaling” as that termis
commonly understood in the mining industry. The DMVRT, defines

“scaling,” as pertinent, as follows: “a. The plucking down of

| oose stones or coal adhering to the solid face after a shot or a
round of shots has been fired . . . (b) renoval of |oose rocks
fromthe roof or walls . . . 7 Based on this definition, |

conclude that there is no evidence that Tronbl ey was performng
any scaling, or that any scaling was being perfornmed at the
specific area cited.

b. d eaning of benches

Simlarly, there is no evidence in the record as to whether
Gouverneur’s nucking operation is within the neaning of the term
“cl eani ng of benches”, as commonly understood in the mning
i ndustry. However, Gouverneur has not asserted this point inits
defense. Accordingly, it is assuned that this is no di sagreenent
that the operation performed by Tronbley was within the purview
of the term *“cl eaning of benches”.

c. Height of the bench relative to the operation
of the | oader

Petitioner argues that since, according to the testinony of
Kor bel , the height of the bench was nore than doubl e the maxi num
reach of the front end | oader, it was not based upon the type of
equi pnent used. Petitioner cites Korbel’s testinony that as a
result there was no way to safely bring the |arge chunk down by
way of the loader. Petitioner also relies on the testinony of
Harol d vonCol I n, Gouverneur’s M ning Superintendent, who
i ndi cated that he would not assign a 966D | oader to a nmuck pile
if it is “substantially” above the | oader, as “that would
constitute a hazard” (Tr. 671).

I n essence, Gouverneur argues, inter alia, that as part of
its operation, only the I ower portion of the nuck pile was being
mucked with the 966D | oader, and that it had planned to bring in
anot her pi ece of equi pnent of handle the el evated Section of the
muck pile. However, even should these steps be taken sone tine
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in the future, it does not negate the fact that, when cited, the
hei ght of the bench was well beyond the capacity of the 996D

|l oader. | thus find that the height of the pile was not based on
t he equi pnment being used i.e., the 996D | oader, and as such
Gouverneur did violate Section 56.3130, supra.

B. Significant and Substanti al

According to Petitioner the violation herein is significant
and substanti al .

A "significant and substantial"™ violation is described in
Section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R 8 814(d)(1). Awviolation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature.” Cenent Division,
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor nmust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 EMSHRC 1125,
1129, the Conmi ssion stated further as foll ows:

We have explained further that the third el enent
of the Mathies fornula "requires that the Secretary
establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FVMSHRC 1834,
1836 (August 1984). W have enphasized that, in
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accordance wth the | anguage of Section 104(d) (1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U.S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

Applying the Mathies, supra, holding to the instant case,
due to the fact that the |arge chunk was beyond the reach of the
| oader, | find that the violative condition contributed to the
hazard of the chunk falling and injuring Tronbley or sone other
mner in the area. The question to be resolved is the |ikelihood
of an injury producing event i.e., the chunk or sone other
hazardous object falling and causing injuries. According to
Korbel, the chunk was unpredictabl e and unnanageabl e. However,
on cross-exam nation, he recognized that a nunber of rocks under
the chunk were “doing a certain amount of support” (Tr. 146). He
was asked whet her the chunk can nove, and he indicated as
follows: “As long as everything stays right there, you would be
good (sic)” (Tr. 146). He elaborated as follows: “As |long as the
face is left this would fairly stay there, unless you had
di fferent changes, such as your weather, or vibrations, or
sonething thats going to effect it” (sic) (Tr. 147).

Al t hough the chunk could have becone di sl odged, there is an
absence of specific evidence in the record to base a concl usion
that this event was reasonably likely to have occurred. | thus
find that it has not been established that the violation was
significant and substanti al .

C. Unwarr ant abl e Failure

As di scussed above, (I (A) infra), the essence of the
violative condition was that the height of the nuck pile was not
based on the reach of the loader. It is incunbent upon
Petitioner to establish that this violation resulted from
Gouveneur’s aggravat ed conduct which is nore than ordinary
negl i gence (Enery M ning Corp., 9 FMSHRC 1997 (1987)). In his
brief, Petitioner argues, in essence, that aggravated conduct is
predi cat ed upon Gouverneur’s managenent refusing to take action
knowi ng that the nature of Tronbley’'s work was unsafe.
Specifically, Petitioner refers to Tronbley' s testinony that he
had previously conplained to his foreman, Craig Wodard, and to
the Safety Director, Terry Jacobs that he “didn‘t |ike the | ooks
of that chunk” (Tr. 399), but that Wodard did not take care of
it.

Petitioner also refers to Tronbley’ s testinony that when he
was nmucking the day prior to the issuance of the order at issue,
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Leonard Zeller, told himthat where | was nucking “it was -- it
was simlar -- |like the sane type of inciden that it was when --
when the stuff conme down on his |oader” (sic) (Tr. 415).

Trombley told this to Jacobs who told himto take it up with his
foreman, Wodard. According to Tronbl ey, when he spoke to
Whodard the next day. “ . . . he gave ne an ultimatum If you
want to go down to the other bench, if you felt nore confortable,
go down there” (sic.) (Tr. 416).

| find that the incident referred to by Zeller, and
Wodard' s reaction to Tronbley’s concerns, cannot formthe basis
of any aggravated conduct. As noted above, (I (A) infra), the
specific violative condition found herein was that the hei ght of
t he bench was not based on the reach of the 996D | oader. In
contrast, Tronbley' s expressed concerns related to the hazards
associ ated with the chunk. 2 Al so, the Zeller incident in
February 1995 related to the collapse of a sidewall. There is no
evidence that the Zeller incident related to the cited condition
herein i.e., the height of a bench/muck pile as it related to the
996D | oader

Donal d Ful l er, Governeur’'s Ceneral M ne Foreman indicated
that a front-end | oader nmucks fromthe bottomof the pile; that
Gouvernor did not intend for the | oader to be used to nuck the
top of the pile, and that other equi pnent would be used for that
t ask.

I n di scussions with Korbel subsequent to the Zeller incident
regardi ng avoi ding another simlar situation, Fuller stated that
“W said we would try to cut down the height of the benches that
we were working on, on the - starting wth the upper benches”
(sic.) (Tr. 589).

According to Fuller, normally, in |Iowering the benches, one
starts with the highest bench. He indicated that the
approximately 200 feet of the top 617 bench had been | owered down
to thirty four feet. He indicated that it would take probably a
coupl e of years before the No. four bench, would be | owered.

Randy Gadway, an MSHA supervisor, testified that on
February 9, he net with Harold vonCol I n, Governeur’s M ne
Superintendent, and observed the bench where the Zeller incident
had occurred. Gadway indicated that vonCol I n expl ai ned the
corrective nmeasures that Gouverneur was going to take. He

2l n response to Trenbley’s concerns about the chunk, Wodard
told Trenble to place bermrocks approximately 15 feet fromthe
face of the wall, and to nmunk to the left side of the chunk.
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i ndi cated that vonColln told himthat Gouverneur intended to
replace the front-end | oader with a Caterpillar 235 excavator
(“235 excavator”) to load and scale. This excavator has a | onger
reach than the | oader at issue.

VonCol I n testified |ater on at the hearing, and did not
rebut Gadway’s testinony regardi ng the conversations between the
two of them Accordingly, Gadway’' s testinony on this point is
accept ed.

M chael Anthony Guida Jr., a mning engi neer enployed by
Gouverneur, opined that the 996D | oader was safer than a 235
excavator, as the latter is slower, and requires the building of
a barrier for protection before it can be used to renobve
materials |ocated above it. He also indicated that, in general,
in the normal operation of the 235 excavator, its operator would
face away fromthe nmuck pile. According to GQuida, it would have
been dangerous to have used the 235 excavator to nuck the pile at
i ssue. He explained that the operator would have to place the
235 excavator close to the toe of the nuck pile to reach the
keystones that were supporting the chunk. According to Cuida,
once the keystones would be renoved, the chunk woul d probably
conme down and “if he had his bucket in a manner that that rock
woul d roll over the back of his bucket, it could -- slide down
the stick of the boomand right into his cab. That is conpletely
the wong way to approach those, that chunk” (sic.)(Tr. 767).

In the sane fashi on, Wodard expl ai ned that the 235 excavat or
woul d not have been the proper piece of equipnent for use on the
bench at issue as “you woul d have been working over your head
with no protection in front of you” (Tr. 495).

Al though there was conflict in the testinony between
Whodward and CGui da on one hand, and vonColln on the other
regardi ng the use of a 235 excavator with a |arger reach rather
than the 996D | oader, it can be inferred, that vonCol |l n, was
aware of the relationship between the equipnent in use ie., the
996D | oader, and the height of the pile. 1In opting for the use
of the 235 excavator with a larger reach, it can be inferred that
vonCol I n realized that the height of the bench, as constituted on
the date at issue, was too high at a point in tine when the
cl eani ng or nucki ng was being perforned by the 996D | oader.

Wthin the context of the above evidence, | concl ude that
the |l evel of Gouverneur’s negligence reached the point of
aggravat ed conduct, and woul d be considered to constitute an
unwarrantable failure. (See, Enery, supra). As such, this
finding would properly be included in a citation issued under
Section 104(d)(1) of The Federal M ne Safety and Health Act of
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1977 (“the Act”) only if the violation would al so have been found

to have been significant and substantial. Since |I have decided
that the evidence has failed to establish that the violation was
significant and substantial, (See, (1)(B) infra), | conclude that

the 104(d)(1) citation at issue should be anended to a Section
104(a) citation.

D. Penal ty

For the reasons set forth above, (I (O, infra.), I find
that the |l evel of Gouverneur’s negligence reached the |evel of
aggravated conduct. | find that the gravity of the violation was

nmoder at el y hi gh because any type of rock fall associated with
this violation could result in a serious injury, or death.
Consi dering the remaining factors set forth in Section 110(i)
of the Act, | find that a penalty of $2,000 is appropriate.

1. Oder No. 4288344

A. Violation of 30 C F. R § 56.3200.

Korbel indicated that in the course of his inspection he
observed “a | arge amount of |oose” (Tr. 65) dispersed throughout
a 500 foot area above the travelway on the No. 4 bench. He said
that the |argest pieces were two feet by four feet by four feet,
and that ten of these were dispersed through the area. He
i ndi cated that nost were lying on | oose material. Korbel said
that a nunber of | oose rocks were approximately three feet by
three feet by one foot. Korbel noted that he al so saw pebbl es,
and fist sized material. Korbel stated that there were | oose
rocks about two feet back fromthe face or top of the vertical
wal | .

Korbel indicated that two trucks travel on the thirty to
forty foot wide roadway directly below the | oose material.
Kor bel al so observed truck tracks wthin five feet of the wall.

Kor bel described the wall of the bench as being vertical,
and forty feet high. According to Korbel, the | oose nmaterial was
above the vertical wall on a slope that was ei ghteen feet |ong,
and at a forty to fifty degree angle. According to Korbel, the
| argest concentration of material was |located in an area whose
sl ope was forty to forty-five degrees.

Korbel indicated that at the top of the diagonal portion of
the wall he | obbed five to ten pound basketball sized rocks at
sonme rocks located ten to fifteen feet away. Korbel said that
the |l argest of these were approximtely one foot by six inches by
ei ght inches, and that they noved when he hit themw th the rocks
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that he was | obbing. Korbel also threw at other rocks about
fourteen inches in dianmeter and nost of these noved. Qhers were
knocked off the edge of the wall.

Korbel said that the | oose material can cone down as a
result of the vibration caused by vehicles traveling on the
roadway underneath. Korbel also said that weat her conditions
such as alternating rain, cold weather, and warm weat her, can
erode material underneath the | oose rocks and can cause the | oose
material to fall down due to lack friction

Kor bel issued an order under Section 104(d)(1) of the Act,
alleging a violation of 30 CF. R 8 56.3200 which provides as
fol |l ows:

“Ground conditions that create a hazard to persons
shal |l be taken down or supported before other work or
travel is permtted in the affected area. Until
corrective work is conpleted, the area shall be posted
wi th a warning against entry, and, when |eft
unattended, a barrier shall be installed to inpede
unaut hori zed entry.

According to Wodward, the day prior to the issuance of the
instant order, Tronbley had told himthat he and ot her workers
wer e concerned about material in the 500 foot area at issue. In
response to these concerns, Wodard wal ked up to the area in
i ssue. Wodward took with hima four foot |long, one and a half
inch dianmeter, alum num scaling bar that had a steel tip. Using
the scaling bar, Wodard attenpted to nove rocks that were
approximately four feet by four feet by three feet. He was
unabl e to nove these pieces. However, he was able to nove about
four or five basketball sized pieces, and send them bel ow t he
hi ghwal | .  Wbodard i ndi cated that he could not get any nateri al
to nmove in the area that he described as being in a valley. In
general, Wodward described the material in the area in question
as being at rest. He opined that there was no danger of the
| oose material noving by itself.

After the issuance of the order at issue, CGuida and Kor bel
wal ked al ong the edge of the bench for about a hundred feet.
Kor bel pointed out sonme material. Guida opined that there was no
danger of the objects falling down w thout “sone |arge physical
force trying to nove it” (sic.) (Tr. 792), as these objects were
lying at | ess than their angle of repose.

None of Gouverneur’s w tnesses rebutted or inpeached
Korbel’'s testinony that sone of the |oose material could have
fallen down as a result of exposure to vibration caused by the
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trucks operating on the travelway below, or as the result of

vari ous weat her conditions. Also, Gouverneur did not offer any
eyew tness testinony to contradict the testinony of Korbel that
he threw rocks at sone of the material he cited and that sone of
the objects nmoved.® | therefore accept Korbel’'s testinobny and
find that sone of the |oose material cited could have fallen
bel ow onto the roadway. Accordingly, this condition created a
hazard to the nen operating the trucks that travel in the roadway
bel ow. There is no evidence that the cited area was posted with
a warning against entry or that any barriers were installed. |
thus find that Gouverneur did violate Section 56.3200 supra.

B. Significant and Substanti al

According to Korbel, the presence of the | oose material at
i ssue could have resulted in a fatality should sone of this
mat eri al have fallen down and injured the trunk drivers who drive
on the roadway below. Cearly this hazard was contributed to by
the violative conditions. However, the record is devoid of any
evidence to predicate a finding that an injury produci ng event
i.e., sonme of the material falling on the roadway woul d have been
reasonably likely to have occurred. Korbel indicated that the
vi bration of the vehicles traveling on the roadway bel ow, and the
effect of alternating rain, coal and warm weat her can cause the
material to fall down. On the other hand, Petitioner did not
rebut or inpeach the testinony of Whodard and Guida that, in
essence, although the rocks were | oose, they were at rest and at,
or less than, the angle of repose. | thus find that althought
the cited | oose rocks can fall, there is an absence of evi dence
in the record that this event was reasonably likely to have
occurred. | thus find that it has not been established that the
violation was significant and substanti al .

C. Penal ty

| find that in the event of a any of the material falling, a
fatality could have resulted. Hence, |I find that the violation
was of a noderately high |l evel of gravity.

The day prior to the issuance of the citation at issue
Tronbl ey had told Wodard that he and other drivers were
concerned about a few chunks, four feet by four feet, by five

SFul ler testified that normally when he has thrown rocks at
| arger objects he had not been able to nove the |arger objects.
| find this testinony insufficient to rebut Korbel’'s testinony as
to what he actually did. In this connection | observed Korbel’s
deneanor, and |I find his testinony credible.
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feet, that were thirty to forty feet above the roadway. In
response, Wodard went up to the area in question, spent about a
hal f hour there, and tested various | oose objects wth a scaling
bar. Since Wodard inspected and tested the area in response to
Tronmbl ey’ s concerns, | find that Gouverneur’s negligence herein
to have been only nbderate.* Considering the remaining factors
set forth in Section 110(i) of the Act, | find that a penalty of
$1,000 is appropriate.

ORDER

It is ORDERED that Citation No. 4288343, and O der
No. 4288344 shall be anended to Section 104(a) citations that
are not significant and substantial. It is FURTHER ORDERED t hat
Gouverneur shall, within 30 days of this decision, pay a civil
penal ty of $3, 000.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Janes A. Magenheiner, Esq., Ofice of the Solicitor,

U.S. Departnent of Labor, 201 Varick Street, Room 707, New York,
NY 10014 (Certified Mail)

Sanders D. Heller, Esgq., 23 E. Main Street, P.O Box 128,
Gouverneur, NY 13642-0128 (Certified Mail)

/

“The order at issue was issued pursuant to Section 104(d) (1)
of the Act. Since Gouverneur’s negligence was only of a noderate
degree it did not reach the |evel of aggrevated conduct, and
cannot be characterized as an unwarrantable failure. Since the
violation al so was not significant and substantial (11)(A) infra)
the order should be reduced to a Section 104(a) citation that is
not significant and substanti al.
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